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THE INDUSTRY-WIDE COAL STAFF SUPERANNUATION SCHEME (THE "SCHEME") 

Amending Resolutions 

 

1. RECITALS 

1.1 In connection with a restructuring of the Scheme's governance, the Co-ordinator wishes to 

amend the Trust Deed and Rules of the Scheme to: 

(a) change the provisions on appointment of a replacement trustee (or trustees); 

(b) change the provisions on composition of the replacement trustee (or trustees); and 

(c) transfer certain of the Co-ordinator's powers to the Trustee. 

1.2 Clause 46(1) of the Trust Deed provides that the Co-ordinator may, after prior consultation 

with the Trustee and with the consent of all of the members of the Committee of Management 

where this is required under paragraph (2) of that clause, amend the Trust Deed and Rules 

subject to certain restrictions (none of which are breached by this amendment). 

1.3 The Co-ordinator, after prior consultation with the Trustee, wishes to amend the Trust Deed 

and Rules as set out below. All of the members of the Committee of Management have 

consented to these amendments, as evidenced by their signatures on these Resolutions. 

1.4 Section 67 of the Pensions Act 1995 provides that a Regulated Modification (as defined in 

that Act) is voidable unless certain conditions are met. The Co-ordinator and the Committee 

of Management are satisfied that the proposed amendments do not involve any Regulated 

Modifications. 

2. RESOLUTIONS 

2.1 With effect on and from the date of these Resolutions, the Co-ordinator (after prior 

consultation with the Trustee and with the consent of all of the members of the Committee of 

Management) has determined to make the amendments to the Trust Deed and Rules set out 

in this Clause 2. 

2.2 Clause 3 of the Trust Deed is deleted and replaced as follows: 

"(1) In the event of the First Trustee ceasing to be the Trustee of the Scheme, the Co-

ordinator shall forthwith procure that a new trustee or trustees of the Scheme and the 

Scheme Fund are appointed (the "Second Trustee") comprising either: 

(i) a new corporate trustee whose Articles of Association do not conflict with this 

Clause 3; or 

(ii) individual trustees and an Independent Person subject to appointment and 

removal in accordance with this Clause 3, 

in each case subject to the provisions of Clause 3(5) and 3(6). 

(2) In relation to one half of the members of the Second Trustee or of its Committee of 

Management (not counting the Independent Person) (the "Employer Members"): 

(i) An Employer Member will cease to be a member of the Committee of 

Management or a trustee upon the happening of the earliest of the following: 

(1) The expiry of the term of their appointment (if any); 

Docusign Envelope ID: FAC481C0-4318-4A9A-B888-349FC9684CE3



 

\\1077087 4126-5425-0060 v12  Hogan Lovells 

 

(2) The Employer Member giving written notice of their resignation to the 

Secretary; 

(3) The Employer who appointed that Employer Member giving written 

notice of the removal of that Employer Member to the Secretary; or 

(4) 75% or more of the remaining members of the Committee of 

Management or the remaining trustees (excluding the Independent 

Person) voting to remove the Employer Member. 

(ii) If: 

(1) an Employer Member ceases to be a member of the Committee of 

Management or a trustee; 

(2) there remain three other Employer Members; and 

(3) there are four Union Members,  

the vote of the outgoing Employer Member will be allocated (in equal shares) 

to the remaining Employer Members.  Once there begins to be an equal 

number of Employer Members and Union Members, this provision will cease 

to apply and the vote of the outgoing Employer Member will cease to be re-

allocated. 

(iii) If an Employer Member ceases to be a member of the Committee of 

Management or trustee, and there remain fewer than three Employer 

Members, a replacement Employer Member will be appointed as follows: 

(1) The Employer that nominated that Employer Member may appoint a 

replacement Employer Member; 

(2) If that Employer does not appoint a replacement within 30 days of the 

Employer Member ceasing to be an Employer Member, the 4 largest 

Employers (by number of Members across both the Scheme and 

IWS-MPS) may instead appoint a replacement Employer Member.  

The largest Employer shall first be allowed 30 days to appoint a 

replacement, in absence of which the next largest Employer shall be 

allowed 30 days to appoint a replacement, and so on until a 

replacement Employer Member is appointed (or until the 4th largest 

Employer has failed to appoint a replacement); 

(3) If none of the 4 largest Employers appoint a replacement, the 

remaining Employers may instead nominate a replacement Employer 

Member within 30 days.  If only one person is nominated, that person 

shall be appointed as the replacement Employer Member.  If more 

than one person is nominated, the nominees will be voted on by all of 

the Employers (with each Employer having one vote), and the 

nominee who receives the highest number of votes will be appointed 

as the replacement Employer Member; 

(4) If none of the Employers nominate a replacement, the remaining 

Employer Members may instead, by unanimous agreement, appoint 

as a replacement Employer Member a professional pension trustee 

who is independent in relation to the Scheme and IWS-MPS (within 

the meaning of section 23(3) of the Pensions Act 1995); and 
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(5) Subject to Clause 3(5), if no independent professional trustee has 

been appointed as replacement, after a period of 6 months no 

replacement Employer Member will be appointed and instead the vote 

of the outgoing Employer Member will be allocated (in equal shares) 

to the remaining Employer Members. 

(iv) An Employer Member's appointment may be expressed by the appointing 

persons to be for a specified term or until the happening of some specified 

event. 

(3) In relation to the other half of the members of the Second Trustee or of its Committee 

of Management (not counting the Independent Person) (the "Union Members"): 

(i) A Union Member will cease to be a member of the Committee of Management 

or a trustee upon the happening of the earliest of the following: 

(1) The expiry of the term of their appointment (if any); 

(2) The Union Member giving written notice of their resignation to the 

Secretary; 

(3) The Trade Union who appointed that Union Member (or its successor 

Trade Union) giving written notice of the removal of that Union 

Member to the Secretary; or 

(4) 75% or more of the remaining members of the Committee of 

Management or the remaining trustees (excluding the Independent 

Person) voting to remove the Union Member. 

(ii) If: 

(1) A Union Member ceases to be a member of the Committee of 

Management or a trustee; 

(2) there remain three other Union Members; and 

(3) there are four Employer Members,  

the vote of the outgoing Union Member will be allocated (in equal shares) to 

the remaining Union Members.  Once there begins to be an equal number of 

Employer Members and Union Members, this provision will cease to apply 

and the vote of the outgoing Union Member will cease to be re-allocated. 

(iii) If a Union Member ceases to be a member of the Committee of Management 

or trustee, and there remain fewer than three Union Members, a replacement 

Union Member will be appointed in accordance with the following procedure: 

(1) the remaining Union Members will seek nominations for a 

replacement by a process in which anyone who is a Member of the 

Scheme or of IWS-MPS may make a nomination, subject to Clause 

3(3)(vi). The remaining Union Members may then select a 

replacement Union Member from amongst the nominees by majority 

vote; and 

(2) if no nominations are made after a period of 6 months, the Union 

Members may decide to run the process on one further occasion 

within 6 months; and 
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(3) subject to Clause 3(5), if no replacement Union Member shall be 

nominated following the process, no replacement Union Member will 

be appointed and instead the vote of the outgoing Union Member shall 

be allocated (in equal shares) to the remaining Union Members. 

(iv) A Union Member's appointment may be expressed by the appointing persons 

to be for a specified term or until the happening of some specified event. 

(v) A person may only be appointed as a Union Member if he is, or has been, a 

Contributor either under the Scheme or under IWS-MPS. 

(vi) Where nominations for a replacement Union Member are sought under 

Clause 3(3)(iii)(1): 

(1) if no such remaining Union Member is, or was, a Contributor under 

the IWS-MPS, the remaining Union Members will only seek 

nominations under Clause 3(3)(iii)(1) of individuals who are or have 

been a Contributor under the IWS-MPS; or 

(2) if no such remaining Union Member is, or was, a Contributor under 

the Scheme, the remaining Union Members will only seek 

nominations under Clause 3(3)(iii)(1) of individuals who are or have 

been a Contributor under the Scheme.  

(4) In relation to the final member of the Second Trustee or of its Committee of 

Management (the "Independent Person"): 

(i) A majority of the remaining members of the Committee of Management or of 

the remaining trustees may initiate a review of the Independent Person at any 

time. 

(ii) The Independent Person will cease to be a member of the Committee of 

Management or a trustee upon the happening of the earliest of the following: 

(1) The expiry of the term of their appointment (if any); 

(2) The Independent Person giving written notice of their resignation to 

the Secretary; or 

(3) A unanimous vote of the Employer Members to remove the 

Independent Person. 

(iii) If the Independent Person ceases to be a member of the Committee of 

Management or a trustee, the Employer Members will, by majority vote, 

appoint a replacement Independent Person.  The replacement must be a 

professional pension trustee and must be independent in relation to the 

Scheme and IWS-MPS (within the meaning of section 23(3) of the Pensions 

Act 1995). 

(iv) The Independent Person's appointment may be expressed by the appointing 

Employer Members to be for a specified term or until the happening of some 

specified event. 

(v) The Independent Person will be the Chairman of the Committee of 

Management or of the trustees. 

(vi) The Independent Person will not have a vote save that, in the case of an 

equality of votes, the Independent Person will have a casting vote. 
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(5) If it has not been possible to appoint a replacement Employer Member in accordance 

with Clause 3(2) and, at the same time, it has not been possible to appoint a 

replacement Union Member in accordance with Clause 3(3), in each case for a period 

of at least 6 months (or such longer period where Clause 3(3)(iii)(2) applies), then the 

provisions of Clauses 3(2)(iii)(5) and 3(3)(iii)(3) will not apply (or will no longer apply).  

Instead, no replacement Employer Member or Union Member will be appointed and 

the number of members of the Second Trustee or of its Committee of Management 

will permanently reduce by two.  The votes of the outgoing Employer Member and 

the outgoing Union Member will not be re-allocated (or will no longer be re-allocated). 

(6) If at any time: 

(a) there remain only two members of the Second Trustee or of its Committee of 

Management (excluding the Independent Person); and  

(b) it has not been possible to appoint a replacement member for a period of at 

least 12 months,  

the Co-ordinator will, by deed, remove the Second Trustee as trustee of the Scheme 

and the Scheme Fund and appoint a new trustee of the Scheme and the Scheme 

Fund who is a professional pension trustee and who is independent in relation to the 

Scheme and IWS-MPS (within the meaning of section 23(3) of the Pensions Act 

1995). 

(7) Any member of the Committee of Management, or any trustee, may be remunerated 

for such services.  The remaining members of the Committee of Management, or the 

remaining trustees, will determine his remuneration.  Such remuneration will be 

considered a cost or expense of managing and administering the Scheme under 

Clause 18. 

(8) The Employer Members may, by majority vote, appoint one of the members of the 

Committee of Management or one of the trustees (other than the Independent 

Person) as the Deputy Chairman.  If there is an equality of votes on any matter, but 

the Independent Person is not present, the Deputy Chairman will have a second or 

casting vote. 

(9) Subject to Clause 46(1C), the Co-ordinator shall, in connection with the aforesaid 

appointments, make such amendments to the Scheme and Rules as may be 

necessary to give effect to the provisions of this Clause." 

2.3 A new Clause 3A is inserted in the Trust Deed immediately after Clause 3 as follows: 

"The Co-ordinator may, by deed, remove the First Trustee as trustee of the Scheme and the 

Scheme Fund." 

2.4 Clause 7(4)(a) of the Trust Deed is deleted and replaced as follows: 

"If there is a deficiency in an Employer's Fund, the Actuary shall determine the total periodic 

sum, either fixed in money terms or linked to average earnings or prices, (in this paragraph 

called "the deficiency sum") which, in his opinion, is required to be paid by way of deficiency 

contributions to the Employer's Fund by the Employer (or by a group of Employers in respect 

of an Associated Employers' Fund). In determining the deficiency contributions due from 

each Employer in an Associated Employers' Fund the Actuary will have regard to the amount 

of the liabilities of the Associated Employers' Fund that is, in his opinion, attributable to 

employment with each Employer in the Associated Employers' Fund. The deficiency 

contributions will be paid over a period not exceeding twenty years commencing on such 

date not earlier than the review date and not later than the date the report of the Actuary is 
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delivered to the Committee and at such periodic intervals not being less frequent than every 

6 months as shall be determined by the Committee." 

2.5 Clause 9 of the Trust Deed is deleted and replaced as follows: 

"Each Employer shall pay to the Co-ordinator such amounts and at such times as the 

Committee shall determine and notify to the Employer, as contributions towards the costs 

and expenses of the Co-ordinator that do not fall to be paid out of the Scheme assets in 

accordance with Clause 18. The amounts so determined in respect of each Employer shall 

represent an appropriate proportion of such total costs and expenses of the Co-ordinator, on 

such basis as the Committee shall determine from time to time." 

2.6 Clause 23 of the Trust Deed is deleted and replaced as follows: 

"The Committee shall from time to time appoint the Secretary and such other persons as may 

be requisite to administer the Scheme and may at any time remove any person or persons 

so appointed. The remuneration of the Secretary and any other persons so appointed to 

perform services in connection with the Scheme shall be approved by the Committee and be 

paid or arranged to be paid by the Committee from the Scheme Fund." 

2.7 Clause 33 of the Trust Deed is deleted and replaced as follows: 

"The Chairman of the Committee or, if he be not present, the Deputy Chairman, or failing him 

an Employer Member selected by the Employer Members, shall be the Chairman of every 

General Meeting." 

2.8 Clause 37(2) of the Trust Deed is deleted and replaced as follows: 

"Each Employer Member will have one vote at a General Meeting." 

2.9 Clause 46 of the Trust Deed is amended as follows: 

(a) The opening paragraph of Clause 46(1) is deleted and replaced as follows: 

"Subject to the provisions of Clause 46(1A), (1B), (1C) and (3), the Co-ordinator may 

from time to time, with the consent of the Committee where this is required under 

Clause 46(2), amend the Trust Deed or the Rules by the alteration, deletion or 

addition of any provisions, but no alteration, deletion or addition shall be made which 

will have the effect of:" 

(b) The following new Clauses 46(1A), (1B), (1C) and (1D) are added immediately after 

Clause 46(1): 

"(1A) If any alteration, deletion or addition would or might: 

(a) increase the amount of any superannuation benefits to a Member or 

to any person who by reason of his or her relationship to a Member 

is or at any time may become entitled to benefits on the death of a 

Member; or 

(b) reduce the contribution of any then-existing Contributor, 

such alteration, deletion or addition can only be made with the consent of the 

Employer(s) who participate in the Employer's Funds of the relevant 

Member(s) or Contributor(s). 

(1B) If any alteration, deletion or addition: 
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(a) involves the re-allocation of a power currently held by the Co-

ordinator or the Trustee, either to the other or to another entity; and 

(b) such re-allocation would or might result in an increase to the liability 

owed by an Employer under the Scheme, 

such alteration, deletion or addition can only be made with the consent of: 

(i) where the alteration, deletion or addition will or might increase the 

liability of one or more Employers' Funds but not all Employers' 

Funds: the Employer(s) who participate in the relevant Employers' 

Funds; or 

(ii) where the alteration, deletion or addition will or might increase the 

liability of all Employers' Funds: Employers who employ(ed) at least 

2/3rd of Members under the Scheme.  If a Member was employed by 

more than one Employer, the Member's most recent Employer is 

treated as his Employer for the purposes of this provision. 

(1C) Any alteration, deletion or addition to Clause 3 can only be made with the 

consent of Employers who employ(ed) at least 2/3rd of the Members under 

the Scheme. 

(1D) Where an alteration, deletion or addition is proposed to which any of Clause 

46(1A) to (1C) apply, an Employer is deemed to consent to the proposal 

unless, within 30 days after being notified of the proposal, the Employer gives 

the Trustee written notice that it does not consent to the proposal. 

(c) Clause 46(4) is deleted and replaced as follows: 

"Any amendment made under this Clause 46 shall take effect from such past, present 

or future date as the Co-ordinator determines in accordance with the preceding 

paragraphs." 

2.10 Clause 47(4D)(a) of the Trust Deed is deleted and replaced as follows: 

"he has received actual formal written notice from the Committee of the amendment; and" 

2.11 Clause 49 of the Trust Deed is amended as follows: 

(a) Clause 49(1) is deleted and replaced as follows: 

"Subject to the provisions of Clause 49(3) an Employer may terminate its liability to 

contribute to the Scheme at any time by giving not less than three months' notice in 

writing to the Committee. On such termination the Employer shall cease to be an 

Employer. Any such termination shall be without prejudice to any accrued liability of 

the Terminating Employer (as defined in Clause 49(14)) to contribute to the Scheme 

and to any liability which it may incur under section 75 of the Pensions Act 1995." 

(b) Clause 49(2) is deleted and replaced as follows:  

"Subject to the provisions of Clause 49(3) of this Clause if a payment of contributions 

by an Employer which has fallen due is unpaid or is paid in part but not in full and the 

Committee are of the opinion that the Employer has ceased to contribute to the 

Scheme the Committee shall pass a resolution to that effect and the Employer shall 

thereupon cease to be an Employer. Such cessation shall be without prejudice to the 

accrued liability of the Terminating Employer to contribute to the Scheme and to any 

liability which it may incur under section 75 of the Pensions Act 1995. As soon as 
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practicable following the passing of the resolution the Committee shall notify the 

Employer to whom the resolution applies." 

(c) Clause 49(6) is deleted and replaced as follows: 

"If an Employer ceases to be an Employer in accordance with the provisions of 

Clause 49(4) or (5) it shall nevertheless be deemed to remain an Employer for such 

period if any (referred to in this paragraph and in Clause 49(7) as "the Agreed 

Period") as may be agreed between the Employer and the Committee and (if needed) 

approved by HMRC. However the Agreed Period shall not extend beyond the 

anniversary of the Commencement Date next but one following the date on which the 

Employer would otherwise cease to be an Employer." 

(d) Clause 49(13)(a)(ii) is deleted and replaced as follows: 

"the Replacement Employer shall enter into a deed the form of which is satisfactory 

to the Trustee by which it covenants with the Trustee to comply with and observe the 

provisions of the Scheme so far as they are applicable to it as an Employer;" 

2.12 Clause 50 of the Trust Deed is amended as follows: 

(a) The following new terms are inserted in their correct alphabetical place: 

(i) "Employer Member" means a person appointed to the Second Trustee or its 

Committee of Management in accordance with Clause 3(2); 

(ii) "Independent Person" means a person appointed to the Second Trustee or 

its Committee of Management in accordance with Clause 3(4); 

(iii) "Second Trustee" means the new corporate trustee or individual trustees 

appointed as trustee of the Scheme and the Scheme Fund in accordance with 

Clause 3 upon the First Trustee ceasing to be trustee of the Scheme and the 

Scheme Fund; 

(iv) "Trade Union" means a trade union representing or employing Members 

under the Scheme or under IWS-MPS; and 

(v) "Union Member" means a person appointed to the Second Trustee or its 

Committee of Management in accordance with Clause 3(3). 

(b) In the definition of "Approved National Service", each instance of the word "Co-

ordinator" is deleted and replaced with the words "relevant Member's Employer". 

(c) In the definition of "Scheme's Medical Adviser", the words "the Co-ordinator and" 

are deleted. 

(d) In the definition of "Secretary", the words "any person appointed by the Co-ordinator 

with the approval of the Committee (or the Committee with the approval of the Co-

ordinator)" are deleted and replaced with the words "any person appointed by the 

Committee". 

2.13 Rule 49(2) of the Rules is deleted and replaced as follows: 

"Where in these Rules anything is required to be done within a certain period or before a 

certain date the Employer or the Committee, as the case may be, may in their discretion 

extend such period or substitute a later date. Where, in these Rules, any contributions are 

required to be paid within a certain period or before a certain date and the Committee are 

satisfied that the payment of such contributions within that period or before that date would 

inflict hardship on the Contributor, or where any such contributions have not been paid on 
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the date or within the period prescribed by the Rules and the Committee are satisfied that 

the failure to pay such contributions was due to no fault of the Contributor, they may, in their 

discretion, permit such contributions to be paid by such instalments over such period as they 

may determine or to accumulate as a loan under Rule 53." 

2.14 Rule 56(5) of the Rules is deleted and replaced as follows: 

"If there should be any delay in the payment of any benefits under the Scheme the Committee 

may, at their discretion, pay interest on such benefits over such period of time as the 

Committee shall decide, at the Secured Overnight Financing Rate or: 

(a) such lower rate as the Committee may from time to time decide; or 

(b) such higher rate as the Committee may from time to time agree with the Employer(s) 

of the Members to whom the benefits and interest are to be paid." 
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It is confirmed that all of the members of the Committee of Management consent to the amendments 

to the Trust Deed and Rules set out in Clause 2 above. 

 

.........................   .........................   ......................... 

Dennis Gadsby    Alastair Hadfield   Philip Higginbottom 

 

…………………..   …………………..   ………………….. 

Date     Date     Date 

 

 

.........................   .........................   ......................... 

George Kennedy   Heather McGuire   Robert Thorley 

 

…………………..   …………………..   ………………….. 

Date     Date     Date 

 

 

 

It is resolved by the Co-ordinator to amend the Trust Deed and Rules in the matter set out in Clause 

2 above. 

 

…………………. 

 

 

…………………. 

On behalf of the Co-ordinator 

Date 
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